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Executive summary

THE DISCLOSURE of electronic
documentation continues to be a thorn in the
side of most litigators; those without access
to a specialist litigation support function find
themselves at a particular disadvantage.

Competitive, forward-thinking firms
recognise that the issues surrounding the
disclosure of electronic documentation
are not going to go away; in fact, they
are only going to become more important
as the prevalence of electronically-stored
documentation grows and the costs
associated with its retrieval, filtering and
review continue to fall.

Preparing for an electronic document
disclosure exercise at an early stage and
from a position of knowledge is essential
to ensure that the process is managed in
a cost-effective manner, with high-quality
results, and with no unexpected and
expensive surprises.

This report is aimed at pariners and
associates who wish to formalise their firm's
approach to the disclosure of electronic
documentation in order to see infernal
improvements in review quality, as well
as increased efficiencies surrounding the
instruction and use of external service providers.

Knowing the obligations imposed on
litigators by the Practice Direction to rule
31 of the Civil Procedure Rules 1998 is
the first step to becoming familiar with the
intricacies of the disclosure of electronic
documentation, and Chapter 1 provides that
context with a detailed review of the various
elements to that Practice Direction.

As the disclosure of electronic documents
has matured over the past 10 years, a
recognised series of steps has been adopted by
the industry. Chapter 2 looks at each of these

steps in turn and the best strategy to employ
at each stage, from the collection of electronic
documentation to providing it for inspection —
each phase is analysed in defail.

Chapter 3 examines the growing use of
the disclosure protocol, its purpose and how
it is best used to exploit tactical advantage,
particularly when faced with unwitting
opposition (those who are not as well
informed on the issues as they should be).

Chapter 4 provides guidance when
selecting an external service provider, and
most importantly, explains why it is not
enough to simply look at the bottom line
when comparing quotes (even when cost is
your prime motivator).

Chapter 5 examines how best to review
documents, and particularly whether
firms should buy-in to an in-house document
review tool or rent one online for each
different matter involving the disclosure of
electronic documents.

Chapter 6 covers the intfricacies
surrounding ‘deleted’” documentation and
documentation which is produced and
stored in languages other than English.

Finally, the last chapter focuses on
headline tips for how to achieve effective
electronic disclosure whilst keeping a lid

on costs.
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Chapter 1: The Civil Procedure Rules 1998

The Civil Procedure Rules 1998
Part 31 of the Civil Procedure Rules 1998!
(CPR) sets out the rules for standard
disclosure and document inspection in
litigation (except claims made on the small
claims track).

On the 1¢ October 2005, the Practice
Direction to Part 31 of the CPR was
amended. This discreetly-made amendment
brought about a sea change in the way
in which disclosure exercises in litigation
are carried out. It catalysed a fledgling
industry within the UK and brought a new
perspective on the review and disclosure of
documentation within litigation.

This chapter examines the Practice
Direction to Part 31 of the CPR and how it
has impacted litigation departments in the
30 months since its implementation.

The Practice Direction to Part 31

of the CPR

The Practice Directions to the various parts of
the CPR aim to clarify the rules to ensure that
parties seeking fo rely on the rules have a full
and proper understanding of their scope and
meaning. The Practice Direction? to Part 31
CPR is no exception and its amendment makes
it of particular importance when it comes to the
effect Part 31 has when parties are considering
the disclosure of electronic documents.

When properly used, the Practice
Direction to Part 31 CPR gives a good
platform on which to base a thorough,
defensible and cost-effective electronic
disclosure exercise.

Each part of the Practice Direction which
is specific to electronic documentation will
be looked at in turn. The first section, 2A.1,

deals specifically with electronic documents.

Section 2A.1

Rule 31.4 contains a broad definition of

a document. This extends to electronic
documents, including e-mail and other
electronic communications, word-processed
documents and databases. In addition to
documents that are readily accessible from
computer systems and other electronic
devices and media, the definition covers
those documents that are stored on servers
and back-up systems and electronic
documents that have been ‘deleted’. It also
extends to additional information stored and
associated with electronic documents known

as metadata. Rule 31.4 reads:

“’document’ means anything in which

information of any description is recorded.”

The very broad definition of a document
in Rule 31.4 has therefore always included
electronic documentation,® but with the
exception of a very few practices, the

legal profession was broadly ignoring this
definition prior to October 2005, with the
vast majority of practitioners choosing to
assume that the disclosure of electronic
documentation would be disproportionate
and unreasonable to undertake.

It is true to say that, in some cases,
electronic documentation was being looked
at but generally the methodology used to
undertake that exercise simply reinforced
the view that electronic documentation was
expensive to retrieve, time consuming fo
review and comparatively unproductive.

Choosing fo assume that the disclosure
of electronic documentation would be
disproportionate and unreasonable was

so prevalent that the rules committee



Chapter 1

found it necessary to spell out that
electronic documents are included in the

existing definition:

“This [definition of a document] extends
to electronic documents, including e-mail
and other electronic communications, word

processed documents and databases.”

By doing this, the Practice Direction
specifically includes all forms of electronic
documentation in the existing definition, and
it is important to remember that all electronic
communications are included: telephone
calls, fax messages, text messages and
instant messaging products, as well as MMS
messages and any other form of electronic
communication that may be introduced in
the future.

Once the Practice Direction has dealt
with what is included in the definition of a
document, it goes on to refer to the location
in which those documents are stored:

“In addition to documents that are readily
accessible from computer systems and other
electronic devices and media, the definition
covers those documents that are stored on

servers and back-up systems.”

This section then not only specifies that
documents that are stored on “other electronic
devices and media” are included in the
definition, but also those stored on “servers
and back-up systems” so there really is no
hiding place for the electronic document, no
matter what format it is in or where it is stored.
It is, according to the Practice Direction to Part
31 CPR, fair game as far as being considered
for disclosure is concerned.

Perhaps the most worrying part of this
section, for parties involved in litigation, is
the part that deals with documents that have
been deleted, which says:
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“the definition covers those documents ... that
have been ‘deleted’.”

This element does seem onerous at first
reading, but it must be borne in mind that
deleting an electronic copy of a document
is not the same as destroying (for whatever
reason) a hard copy document (please see
Chapter 7). The definition of a document

does not stop there:

“It also extends to additional information
stored and associated with electronic

documents known as metadata.”

Metadata comes in two forms: internal
metadata and external metadata. External
metadata are the various pieces of data
that are stored with documents that make it
possible for the computer to find and open
the file, so the ‘doc’ part of a Microsoft Office
Word document name tells the computer that
if the user tries to open that particular file, then
it should be opened in Microsoft Office Word
to enable its viewing in the correct software.

Internal metadata is the data that
software gathers about documents to enable
users to find out useful (and often not very
useful) information about a document, for
example: | am writing this chapter using
Microsoft Office Word and | can tell you
that the word ‘number’ is the 1,113" word
in the document. Its utility is open to debate
but it remains part of the metadata of the
document, and so according to the Practice
Direction Part 31 CPR, it forms part of the
document and is therefore disclosable to
opposing parties involved in litigation.

The overall effect of section 2A.1 is to
make explicit that all parts of every type
of electronic document, no matter where
it is stored and whether in fact it has been
deleted, should be considered for the

purposes of standard disclosure.





